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CHAPTER

Reproductive Rights and Bodily
Autonomy: Law, Ethics, and
Women’s Health Governance

Aakansha Verma*, Prof. (Dr.) Naseem Ahmed™**

1. Introduction

Reproductive rights encompass the right to decide whether, when,
and with whom to have children; access to safe and legal abortion,
reproductive healthcare, and contraception; and freedom from
coerced reproductive intervention. They are integral to women’s
bodily autonomy and central to gender equality.! The legal
governance of reproduction is, accordingly, a site of intense
normative contest: between women'’s claims to self-determination
and State interests in population policy and public health; between
secular human rights frameworks and religious or cultural norms;
and between the formal recognition of reproductive rights and
the conditions of their practical realization.?

;l;he law of reproductive rights in India is complex and multi-
yered. It comprises the “Medical Termination of Pregnancy Act,
- T
Assistant Professor, Presidency School of Law, Presidency University,
Bengalury,

#
Dean, F
N‘Tm’ Faculty of Law, Integral University, Lucknow.
1021 ‘étfita Menon, Recovering Subversion: Feminist Politics Beyond the Law
‘ rﬁi ermanent Black, New Delhi, 2004). o
Femi a Narain, “Reproductive Rights and the Constitution in India” 23
st Legal Studies 221 (2015).
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19717, as substantially anmdgd mn 2021, the g

and Pre-Natal Diagnostic Techniques '.Prphibitim of&‘m}
Act, 19947 the “Surrogacy (RESUbUm) Act 221" . ™
body of constitutional case law retogmzxnsnvmu Ctive :d %’:
as a facet of the right to life and personal liberty under Am:
217 This legislative and constitqboml architecture reflects 4
multiple, and sometimes competing, concerns that have shapg
reproductive governance in India.*

The chapter proceeds as follows. Section Il examines

constitutional basis of reproductive rights. Section 111 analyse
the framework of the MTP Act, including the 2021 amendment
Section IV addresses the PCPNDT Act and the challenge of sex
selective abortion. Section V examines the regulation of su Frogacy
and assisted reproduction. Section VI considers the intersectioni|
dimensions of reproductive governance. including  coercive

sterilization. Section VIl survevs the international human rights
framework. Section VIII concludes

2. The Constitutional Foundation: Article 21 and
Reproductive Autonomy

Therighttoreproductive autonomy in India has been progressively

elaborated from the right to life and personal liberty under Article
21.° In “Mancka Gandhi v.

Union of India”," the Supreme Coug
held that the right to life is the right to live with dignity a"
encompasses all that gives life its meaning. Subsequent decisio™
established that reprodu

: ctive choice is an element of perso o
liberty: the right to decide whethe

‘ Pregnancy Act, 1971 (Act 34 of 1971)
4  The Medical Termination of Pregnancy (Amend(ment) Act, 2021 (Act of
2021) ‘
5  The Pre-Conception and Pre-Natal Diagnostic T i ibition of 5¢*
Selection) Act, 1994 (Act 57 of 1994) ¢ techniques (Prohibi
6

The Surrogacy (Regulation) Act, 2021 (Act 47 of 2021)
7  The Constitution of India, art. 21 ’

Indira Jaising, “Women’s Health and Rij ts i . ” 45
Economic ang’d Political Weekly 62 (2010).8}\ " the Indian Legal Systerm

9  KS. Puttaswamy v. Union of India, (2017) 10 sCC 1.

10 Maneka Gandhi v. Union of India, AIR 1978 SC 597.

Francis Coralie Mullin v. Administrator, Union

Territo f Delhi AIR 195!
SC 746; B.K. Parthasarathi v. Government of An Y o =
156.

dhra Pradesh, AIR 2000 AY
P
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authoritative statement of reproductive rights as
al rights came in “Suchita Srivastava v. Chandigarh

mistration 12 which arose from the question whether a woman
-4’?"”.n'ﬂ,nectual disability, in State care and pregnant as a result
“"‘th :e could be compelled to undergo termination. The Supreme
Oj,ril:t ,held that the exercise of reproductive choice whether
:o( lcontiﬁut’ or to terminate a pregnancy; is a facet of personal
jiberty and dignity under Article ?1, e.md.t.hat any interference
with that choice demands compelling justification. The decision
anchored reproductive autonomy in the constitutional structure

itself, marking a paradigm shift from the earlier, welfare-oriented
understanding.”

Subsequent decisions have given further content to the
constitutional dimension of reproductive rights. In “X v. Principal
Secretary, Health and Family Welfare Department, Government of NCT
of Delhi”,** the Supreme Court held that unmarried women are
entitled to the same rights under the MTP Act as married women;
that conditioning access to safe abortion on marital status offends
Articles 14 and 21; and that the right to bodily autonomy includes
the right to choose to terminate an unwanted pregnancy. The
decision marked a significant movement towards a rights-based,

rather than policy-based, understanding of abortion access in
India.’

The most
mnst'i tution

3. TheMedical Termination of Pregnancy Act: Framework
and Reform

IT?‘E Medical Termination of Pregnancy Act, 1971” was enacted
f}:lmar ily as a public health and population policy measure rather

an as recognition of women'’s reproductive autonomy. The Act
grelremlts termination of pregnancy up to twenty weeks where
Pract(i)tr" depending on gestational age, two registereq‘medlcal
COntinlonerS are of the opinion, formed in .gooq faith, that
& gra‘:af}cg of the pregnancy would risk the life of the woman
" Subst: injury to her physical or mental hgcllth,' or thgt there is
F...._r_‘_tia_l_ﬁk of serious foetal abnormality.'® The pivotal role

S N O
13 lk::jhlld Srivastava v. Chandigarh Administration, (2009) 9 SCC 1.
14 '

Xy, Pricd
ufvf;};.m,‘up al Secretary, Health and Family Welfare Department, Government
15 o Of Delhi, 2022'SCC OnLine SC 1321,

16
Supranote 3, 5, 3(2).
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edical opinion, rather t.h;m to the WOman's oy
assigned to m the Act’s original orientation to.war.ds Mediy
decision, feﬂectsh than reproductive self-detennmahonﬁ»
keeping rather : oY
gate keep . ination of ngna:c‘ (Ame‘t:dtr_nen:) IA
“The Medica ed significant reforms.* The gestation, .
2021”7 '"“dog;cfmm twenty to twenty-four weeks. fo:; S[(:;‘Clr

o including survivors
was exten f vulnerable women; mdudt.ns suf\ d won,
categories o It, minors, women with d.sabnlm}*s, an ;
and sexual.aSS.«‘:lU : ings; whose access to timely §en‘l§e7
in humanitarian sett gs; ed by the need to seek Judicia
had repeatedly been Obsh’ud “the amendment substituted
authorization.' Equally significant, r” for “any married woman
the words “any woman or her panfn’f cpming contraceptive
or her husband” in the Explanation con

ination to
failure,® thereby extending that ground fmgm:tr:;rtion -
unmarried women and decoupling lawful access to ;

marital status.?

imit
fied
ape

h,
d rights-oriented appr Oajiie
ecting public hospitals to prov
€se cases €Xpo i

N
se the INadequacy of , gestationa
k for Protectin

the need foy a

€ rights of 4] women, a'.}d
more principled approach grounded in bodily
autonomy,

Preference

or sgo
UcCtures, the

NS, the product of
Percejyeq €conomic burden

17
18
19

Supra note 3, 5. 3(4).
Supra note 4.
Supra note 4, s. 3(2)(b) re

he i . : Of
Pregnancy Rules, 2003 (5 amended jy, 2021), Medical Termination

20) Supra note 4, s. 3(2), Explanation 1

21 Ibid,

22
23

ad with r. 3B

Meera Saniosh Pal v, Union of India, (2017) 3 s 462
-~ v. State of Bihar, (2018) 11 SCC 577,
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¢ daughters, and the cultural assignment of religious rites to
ol '

e offspring; has found expression in the widespread practice
"}aqe,(_qclective abortion. The deterioration of the sex ratio in
() he. > .

eral States, documented by successive censuses and surveys,
sev )

flects the elimination of female foetuses through pre-natal sex
';;termination followed by selective termination.
C

“The Pre-Conception at.1d Pre-Natal Diagnostic Techniques
(pl.ohibition of Sex Selectlc.m‘) Act, 1994” was enacted to address
this crisis. The Act proh}b1t§ the use of pre-natal diagnostic
techniques for sex determl.natlon, reqt.nres the registration of all
facilities offering such services, and criminalizes the conduct and
advertisement of sex determination tests.? In “CEHAT v. Union of
India”,” the Supreme Court exercised continuing supervision over
the Act’'s implementation, reviewing State compliance and issuing
enforcement directions across successive hearings. In “Voluntary
Health Association of Punjab v. Union of India”,*® the Court again
underscored the government’s obligation to strengthen the Act's
enforcement machinery, characterizing the declining sex ratio as a
grave social, public health, and human rights emergency.

The PCPNDT Act has also drawn feminist critique. The Act’s
restrictions may affect women’s reproductive decision-making
more generally by limiting the information available to them about
foetal health, and its enforcement has occasionally been directed
against legitimate medical procedures. More fundamentally, the
underlying pathology; the social devaluation of girls and women;
is not one that criminal law alone can cure: it demands long-

term investment in education, economic empowerment, and the
transformation of gender norms.?

5. Surrogacy, Assisted Reproduction, and Women'’s Rights

Commercial surrogacy in India expanded rapidly from the early
2000s, generating regulatory questions that first reached the
24 Ministry of Health and Family Welfare, National Family Health Survey-5
" (2019—21): India Report (Government of India, 2022).

; Su.pra note 5, ss, 4, 6 and 18.

2? Ibid,, ss. 22 and 23,

Cen‘tre for Enquiry into Health and Allied Themes (CEHAT) v. Union of
2 dia, (2003) 8 SCC 398,

2 Vohmtary Health Association of Punjab v. Union of India, (2013) 4 SCC 1.
Supra note L
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[;‘n(g'pnd(’riﬂ“s’ ,](,Cfﬂ"" i . {17730

— + in “Baby Manjt Yamada ‘:1 dulclll(l):lll(c)li )I(;;(Iit’; . abnd the

Supreme (luullj mrt in “Jan Balaz V. .Am:_ el 3 Oth. o

Guijarat High ((m,, absence of legl?'?‘ v hi d 8OVerp;

which exposed the e;ﬂ\? and the citizenship anc Parentage of
wThe Surrogacy (Regulation) Act, 2001

surrogacy arrangem 1
children born of th;n Jroductive Technology (Regulation) At
and the “Assisted ~§E1Prehensive statutory framework »n
2021” now supply a ¢ ‘bits commercial surrogacy; arrangemeng,
The Surrogacy Act prohibi s‘ ives paymiertt beyond di

: hich the surrogate rece . lv altruisti Ica]
in W and insurance; and permlts.on y altruist Fsunog?cy, for
expﬁ{n.SGdS edical indications and subject to eligibility conditiong x
;iia{;isrlzﬁon has been criticized b'y 'feminist scho!ars and
surrogacy rights advocates as paternalistic and as deny Ing poor
women the economic agency to mak_e ‘reproductive d.emsmns
they regard as beneficial.*® The pro.hlb.lt.lon, though au.ned at
preventing exploitation, removes a significant source of income
from economically marginalized women who might freely
choose surrogacy as a livelihood. The tension between preventing
reproductive exploitation and respecting reproductive agency
remains unresolved in the current framework %

6. Coercive Sterilisation and Intersectional Dimensions

;’he history of reproductive sovernance in India also includes
€ Systematic violation of reproductive rights through coercive
(SItS;lshzlagt;c;n. The mass sterilization campaign of the Emergency
o extrez)rl1 . though directeq largely at men, remains the
e o Instance olf thg State’s appropriation of the body
PUlation control; in jtg aftermath, the family planning

‘ o . a, (2 8 13 SCC 51

ssisted Re .
2 Produyct
021), s TeCh""lOgY (Regulation) Act, 2021 (Act 42 of

3; Upra Note 6, 5.4
amg ReSO ree '
produCtlv . P fOl' Om
36 Pra nog 26 Ri In Iﬂdia" 47 Ezonoc:anealth, Sun'ogacy and Wotlf;“ s
¢ and Political Weekly 27 (20
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Juntary, but exerting economic pressure on the poorest women
Vo 37

in ways never openly acknowledged.

1 g

The deaths of women in mass sterilization camps in Chha'ttisgarh;
the result of unsafe procedures, contaminated suppllelzls, and
aumerical targets; came before the Su_preme Court' in Dez{zka
Biswas v. Union of India”.*® The Court issued wide-ranging
directions, including the discontinuation of sterilization targets,
the prescription of quality standards for sterilization services,
and compensation for the families of women who had died.* The
earlier decision in “Ramakant Rai v. Union of India” had already
addressed the insanitary conditions of sterilization camps,
directing that sterilization procedures conform to the standards
of a properly equipped hospital. Coercive sterilization falls
disproportionately on Dalit, Adivasi, and poor women; a pattern
that mirrors the intersections of gender, caste, and class in the
governance of reproduction.*

7. International Human Rights Framework

The international human rights framework for reproductive
rights rests on multiple instruments and their authoritative
interpretation. Article 12 of CEDAW requires States Parties to
take all appropriate measures to eliminate discrimination against
women in healthcare, including services relating to pregnancy,
confinement, and the post-natal period.*? The Programme of
Action of the “International Conference on Population and
Development” (Cairo, 1994) articulated reproductive health as
a state of complete physical, mental, and social well-being in all
Matters relating to the reproductive system, and affirmed the
right of individuals to decide freely and responsibly the number,
SPacing, and timing of their children.® The Beijing Platform for

Action (1995) endorsed and extended these commitments.
37

See Devika Biswas v, Union of India, (2016) 10 SCC 726 (tracing the history of

tar et_dr' ol .
n Ibicgl_ Iven sterilisation programmes).

39 Ibid.

40 .

0 l::r;lakant Rai v. Union of India, (2009) 16 SCC 565.

A(?lan Rj'w, From Population Control to Reproductive Health: Malthusian
fthmetic (Sage Publications, New Delhi, 2004)

Convent; liminati ;
W)“thtxon on the Elimination of All Forms of Discrimination against
rvomen, 1979 art. 12.

)
Dré’g‘iamme of Action of the International Conference on Population and
Velopment (Cairo, 1994), paras, 7.2-7.3.

42

43
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General Recommendation No. 24 of the CEDAW Commitg
e

on women and health, specifically addresses the obligatip, ,’
de access to safe abortion and post-abortion care, to rem‘o\t,:
punitive measures against women who L.lnd'ergo abortion, and b
protect women from coercive reproFluctlve interventions, Indjy,
compliance with these obligations; in respect of unsafe abortiop,
the sex-selective elimination of female foetuses, and the coerciye
sterilization of marginalized women; has been evaluated angd

found wanting across successive review cycles.

prOVi

8. Conclusion

The legal position of reproductive rights in India is layered
and contested. The Constitution supplies a strong normative
foundation for women’s reproductive autonomy, developed
over time through the interpretation of Article 21. The legislative
framework; the MTP Act and its 2021 amendment, the PCPNDT
Act, the Surrogacy Act, and the ART Act governs distinct aspects
of reproduction with varying degrees of sensitivity to women's
autonomy and agency.

The MTP framework continues to subordinate the woman's
decision to medical authorization. The constitutional promise of
X v. Principal Secretary awaits full legislative incorporation. The
PCPNDT Act sits uneasily at the intersection of reproductive
healthcare and the prevention of sex discrimination. Coercive
sterilization continues to fall most heavily on the most depriv
women. And the intersections of caste, class, and gender shap¢
access to reproductive healthcare in ways thalt fOrm§1 legal rights
donotcapture. A genuinel y rights-based approach.to cep roductive
governance attentive to structural inequalities of power, center
on women'’s bodq y autonomy, and faithfu] to In 1'Pf sint : rnations
obligations remains an aspiration whoge re srrylulalos uire

sustained political effort and institutiona] C(allzahon will req

mmitment.
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